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BANKRUPTCY
FEDERAL TAX
 DISCHARGE. The	debtor	had	filed	two	previous	bankruptcy	
cases in 1997 and 1998, both of which were dismissed before 
discharge.	The	 debtor	 filed	 a	 third	 case	 in	 February	 2004	 and	
owed taxes from several tax years running from 1987 to 1997. The 
debtor	received	a	discharge	in	2006.	The	debtor	filed	the	current	
case in 2008 and claimed that  the 1995, 1996 and 1997 taxes were 
discharged in the 2006 discharge. The tax return for 1996 was due 
on August 15, 1997 due to an extension. The court held that the 1997 
and 1998 bankruptcy cases tolled the three year period in Section 
507(a)(8)(A)(i)	such	that	the	2004	bankruptcy	case	was	filed	less	
than three years after the 1996 and 1997 tax returns were due. The 
court held that the 1995 taxes were discharged because the tolled 
periods did not delay the running of the three year period enough 
to prevent discharge.  In re Collins, 2009-1 U.S. Tax Cas. (CCH) 
¶ 50,308 (Bankr. E.D. Va. 2009).
FEDERAL  AGRICULTURAL 
PRoGRAMS
 CAPTIVE CERVIDS.  The APHIS has issued proposed 
regulations	which	would	establish	a	herd	certification	program	to	
eliminate chronic wasting disease from farmed or captive cervids 
in the United States. Under the 2006 Chronic Wasting Disease 
(CWD) rule, participating deer, elk, and moose herds would have 
to	follow	CWD	Herd	Certification	Program	requirements	for	animal	
identification,	testing,	herd	management,	and	movement	of	animals	
into and from herds. The proposed regulations add changes to the 
program regarding recognition of state bans on the entry of farmed 
or captive cervids for reasons unrelated to CWD, the number of 
years an animal must be monitored for CWD before it may move 
interstate, interstate movement of cervids that originated from herds 
in proximity to a CWD outbreak, and herd inventory procedures. 
74­ Fed. Reg. 14­4­95 (March 31, 2009).
 GRAPEFRUIT. The AMS has issued interim regulations 
relaxing the minimum size requirement for white seedless grapefruit 
grown in Florida and for white seedless grapefruit imported into 
the United States for the fresh market. The corresponding change 
in the import regulations is required under Section 8e of the 
Agricultural Marketing Agreement Act of 1937. This rule relaxes 
the minimum size requirement for domestic shipments, making it 
the same as required for export shipments. 74­ Fed. Reg. 1564­1 
(April 7, 2009).
 FARM LoANS. The CCC has adopted as final regulations 
amending the administrative regulations for the Marketing 
Assistance Loans and Loan Deficiency Payments programs for 
wheat, feed grains, soybeans, other oilseeds, peanuts, pulse crops, 
honey, wool and mohair. The amendments of these regulations 
will add large chickpeas, beginning with the 2009 crop year, to 
the list of pulse crops eligible for assistance and provide separate 
rates for long and medium grain rice beginning with the 2008 crop 
year. The amendments also will allow producers to store collateral 
in federal and state-licensed warehouses that do not have a CCC 
storage agreement, which may reduce redundant licensing costs 
for warehouse operators while allowing producers a greater choice 
of warehouses. 74­ Fed. Reg. 1564­4­ (April 7, 2009).
 SHEEP AND GoATS. The APHIS has adopted as final 
regulations amending the regulations regarding the interstate 
movement of animals to add sheep and goats to the approved 
livestock facility agreement. The regulations provide that livestock 
facilities that handle sheep and goats in interstate commerce 
must meet the requirements for approval, including complying 
with this agreement to utilize certain provisions in our scrapie 
regulations that reduce the movement requirements for sheep 
and goats moving to or from these establishments. Such facilities 
may include stockyards, livestock markets, buying stations, 
concentration points, or any other premises where sheep and 
goats in interstate commerce are assembled. APHIS approval will 
be contingent on the facility operator meeting certain minimum 
standards and other conditions related to the receipt, handling, and 
release of sheep and goats at the facility, as well as complying 
with certain animal identification and recordkeeping requirements. 
The new standards and other conditions are intended to support 
regulations relating to the interstate movement of sheep and goats 
in order to control the spread of scrapie, a serious disease of sheep 
and goats. 74­ Fed. Reg. 14­703 (April 1, 2009).
 SPECIALTY CRoP BLoCK GRANT PRoGRAM. The 
AMS has adopted final regulations to administer the Specialty 
Crop Block Grant Program-Farm Bill (SCBGP-FB) to enhance 
the competitiveness of specialty crops. The regulations finalize 
eligibility and application requirements and grant administration 
procedures for the SCBGP-FB consistent with the Food, 
Conservation, and Energy Act of 2008 amendments to the 
Specialty Crops Competitiveness Act of 2004. This program is 
separate from the Specialty Crop Block Grant Program (SCBGP). 
74­ Fed. Reg. 13313 (March 27, 2009).
 SUGAR. The CCC has adopted as final regulations amending, as 
required by the Food, Conservation, and Energy Act of 2008 (2008 
Farm Bill), regulations to administer the sugar loan and sugar 
marketing allotment program through 2012. The 2008 Farm Bill 
generally extended the existing sugar program with some changes, 
including new loan rates for raw cane sugar and beet sugar, new 
provisions to guarantee domestic suppliers an 85 percent market 
share, and revised procedures for granting new allocations for new 
entrants. 74­ Fed. Reg. 15359 (April 6, 2009).
 SWINE. The APHIS has issued interim regulations amending 
the swine health protection regulations to clarify the applicability 
of the regulations regarding the treatment of garbage that consists 
of industrially processed materials. The interim rule makes clear 
that such materials are subject to the same treatment requirements 
as other regulated garbage, except for materials that meet the 
definition of processed product which is added by the regulations. 
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75 Fed. Reg. 15215 (April 3, 2009).
 FEDERAL ESTATE
AND GIFT TAXATIoN
 VALUATIoN. The decedent’s estate included a 50 percent 
interest in several art works and the estate claimed a value of the 
interest at 50 percent of the fair market value of the entire collection 
less 44 percent discount for the partial interest in the works. The 
Court approved the IRS experts’ valuation of the entire collection 
as based on comparable sales and unbiased. The court refused to 
allow a discount for the partial interest because a hypothetical owner 
of a partial interest would not sell just the partial interest but would 
force a sale of the whole collection and partition of the proceeds. 
However, the court did allow a 2 percent discount to account for 
the cost of a forced sale of the whole collection and distribution of 
the	proceeds.	The	appellate	court	affirmed	in	a	decision	designated	
as not for publication.  Stone v. United States, 2009-1 U.S. Tax 
Cas. (CCH) ¶ 60,572 (9th Cir. 2009), aff’g, 2007-1 U.S. Tax Cas. 
(CCH) ¶ 60,54­0 (N.D. Cal. 2007).
 FEDERAL INCoME 
TAXATIoN
 CHARITABLE DEDUCTIoN. The taxpayers, husband and 
wife, donated a facade preservation easement for their residence 
to	 a	 landmark	preservation	 non-profit	 organization	 and	 claimed	
a charitable deduction for the appraised value of the easement. 
The taxpayers did not obtain a contemporaneous written 
acknowledgement from the organization stating that it had not 
provided any goods or services in consideration for the easement 
donation. The taxpayers also failed to have the appraisal include 
the	 qualifications	 of	 the	 appraisers	 and	 the	 specific	 parts	 of	 the	
residence that were subject to the easement.  Bruzewicz v. United 
States, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,317 (N.D. Ill. 2009).
 A defense attorney was not allowed a charitable deduction for the 
gift of discovery evidence from a notorious criminal trial because 
the material was not a capital asset since the material was written 
and	prepared	 for	 the	 taxpayer’s	benefit	 for	use	at	 trial.	Jones v. 
Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50316 (10th Cir. 2009), 
aff’g, 129 T.C. 14­6 (2008).
 CoNSTRUCTIVE RECEIPT. The taxpayer was an employer 
which provided retiree health insurance benefits to certain 
employees represented by an association. The taxpayer entered 
into an agreement with the association that certain employees of 
the taxpayer will have a one-time irrevocable election to waive 
retirement health insurance in exchange for a higher rate of pay. 
According to the agreement, in order to exercise the one-time 
election, a current employee must sign an irrevocable waiver of the 
retirement	health	insurance	benefit	by	a	fixed	date	in	order	to	elect	
the increased pay rate. Future eligible employees must execute the 
one-time	irrevocable	waiver	within	15	days	of	their	first	contracted	
day of work as an employee of the taxpayer in order to elect the 
increased pay rate. Employees who do not exercise the one-time 
irrevocable election to waive the right to the retirement health 
insurance	benefits	by	the	fixed	date	or	within	15	days	of	their	first	
contracted day of work will not be allowed to waive the retirement 
health	insurance	benefit	at	any	later	date.	The	taxpayer	represented	
that the increase in an employee’s rate of pay resulting from the 
irrevocable waiver of retirement health insurance will apply only 
on a prospective basis. Employees who irrevocably elect to forgo 
future	health	benefits	will	not	receive	additional	salary	or	taxable	
compensation for payroll periods for which the employee has 
already been paid. The IRS ruled that the employees did not have 
taxable income from the waivers under the doctrine of constructive 
receipt under Treas. Reg. § 1.451-2(a). Ltr. Rul. 200914­018, Dec. 
19, 2008.
 DEPRECIATIoN. The IRS has issued tables detailing the (1) 
limitations on depreciation deductions for owners of passenger 
automobiles	 (and	 for	 trucks	 and	 vans)	 first	 placed	 in	 service	
during calendar year 2009 and (2) the amounts to be included in 
income	by	lessees	of	passenger	automobiles	first	leased	during	
calendar year 2009. The IRS also issued tables for taxpayers who 
make the election to take the additional 50 percent depreciation 
deduction allowed by the Economic Stimulus Act of 2008, Pub. 
L. No. 110-185.
 For passenger automobiles placed in service in 2009 the 
depreciation limitations are as follows:
Tax Year Amount
1st tax year .............................................................. $2,960
2d tax year ................................................................ 4,800
3d tax year ................................................................ 2,850
Each succeeding year ............................................... 1,775
 For passenger automobiles placed in service in 2009 for 
which the taxpayer makes the election to take the additional 50 
percent depreciation deduction, the depreciation limitations are 
as follows:
Tax Year Amount
1st tax year ............................................................ $10,960
2d tax year ................................................................ 4,800
3d tax year ................................................................ 2,850
Each succeeding year ............................................... 1,775
 For trucks and vans placed in service in 2009 the depreciation 
limitations are as follows:
Tax Year Amount
1st tax year .............................................................. $3,060
2d tax year ................................................................ 4,900
3d tax year ................................................................ 2,950
Each succeeding year ............................................... 1,775
 For trucks and vans placed in service in 2009 for which the 
taxpayer makes the election to take the additional 50 percent 
depreciation deduction, the depreciation limitations are as 
follows:
Tax Year Amount
1st tax year ............................................................ $11,060
2d tax year ................................................................ 4,900
3d tax year ................................................................ 2,950
Each succeeding year ............................................... 1,775
For leased passenger automobiles, I.R.C. § 280F(c) requires a 
reduction in the deduction allowed to the lessee of the passenger 
automobile. The reduction must be substantially equivalent to the 
limitations on the depreciation deductions imposed on owners of 
passenger automobiles. Under Treas. Reg. § 1.280F-7(a) of the 
Income Tax Regulations, this reduction requires a lessee to include 
in gross income an inclusion amount determined by applying a 
formula to the amount obtained from a table. One table applies 
to lessees of trucks and vans and another table applies to all other 
passenger automobiles. Each table shows inclusion amounts 
for a range of fair market values for each taxable year after the 
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passenger	automobile	is	first	leased.		Under	prior	law,	I.R.C.	§ 
280F(a)(1)(C), which directed the use of higher depreciation 
deduction limits for certain electric automobiles, was applicable 
only to property placed in service after December 31, 2001 and 
before January 1, 2007. Accordingly, separate tables are no longer 
provided for electric automobiles, and taxpayers should use the 
applicable table provided in this revenue procedure. Rev. Proc. 
2009-24­, I.R.B. 2009-17.
 ELECTRICITY PRoDUCTIoN CREDIT. The 2009 
inflation-adjustment	factors	used	in	determining	the	availability	
of	 the	credit	 for	renewable	electricity	production,	refined	coal	
production, and Indian coal production under I.R.C. § 45 for 
qualified	energy	resources	and	refined	coal	is	1.4171.	The	inflation	
adjustment factor for Indian coal is 1.0830. The reference price for 
calendar year 2009 for facilities producing electricity from wind 
is 4.32 cents per kilowatt hour. The 2009 reference price for fuel 
used as feedstock is $39.72 per ton. Because the 2009 reference 
price for electricity produced from wind does not exceed eight 
cents	multiplied	by	the	inflation	adjustment	factor,	the	phaseout	of	
the credit does not apply to such electricity sold during calendar 
year 2009. Because the 2009 reference price for fuel used as 
feedstock	for	refined	coal	does	not	exceed	the	$31.90	reference	
price	of	such	fuel	in	2002	multiplied	by	the	inflation	adjustment	
factor	and	1.7,	the	phaseout	of	the	credit	does	not	apply	to	refined	
coal sold during calendar year 2009. Further, the phaseout of the 
credit for electricity produced from closed-loop biomass, open-
loop biomass, geothermal energy, solar energy, small irrigation 
power,	municipal	solid	waste,	qualified	hydropower	production,	
marine and hydrokinetic renewable energy does not apply to such 
electricity	 sold	during	calendar	year	2009.	The	2009	 inflation	
adjustment factors and reference prices apply to calendar year 
2009 sales of kilowatt hours of electricity produced in the United 
States	or	a	possession	thereof	from	qualified	energy	resources,	
and	to	2009	sales	of	refined	coal	and	Indian	coal	produced	in	the	
United States or a possession thereof. The reference prices for 
facilities producing electricity from closed-loop biomass, open-
loop biomass, geothermal energy, solar energy, small irrigation 
power,	municipal	solid	waste,	qualified	hydropower	production,	
marine and hydrokinetic renewable energy for 2009 have not yet 
been determined. 74­ Fed. Reg. 16262 (April 9, 2009).
 EMPLoYEE BENEFITS. The taxpayer was an individual 
whose taxable year was the calendar year. On January 1, 2009, the 
taxpayer ‘s employer granted taxpayer a stock option to purchase 
100 shares of stock, and the stock option otherwise would not 
provide for a deferral of compensation for purposes of I.R.C. 
§ 409A except that due to an error the exercise price was set at 
an amount below the fair market value of the stock on January 
1, 2009. On July 1, 2009, the taxpayer partially exercises the 
stock option and purchases 40 shares, but retains a stock option 
to purchase 60 shares. In a Chief Counsel Advice letter, the IRS 
ruled that, provided that before the earlier of January 1, 2009 or 
the exercise of the remaining stock option to purchase 60 shares, 
the exercise price of the stock option to purchase 60 shares was 
reset to a price at or above the fair market value of the underlying 
stock on January 1, 2009, the stock option to purchase 60 shares 
may qualify for the relief provided in Notice 2008-113, 2008-2 
C.B. 1305. The IRS also ruled that, where the exercise price 
was not reset before the exercise on July 1, 2009, the portion of 
the stock option that was exercised to purchase 40 shares was not 
eligible for the relief provided in Notice 2008-113. CCA Ltr. Rul. 
200914­04­7, March 11, 2009.
 FEDERAL TAX DEPoSITS. In a Chief Counsel Advice letter 
the IRS ruled that the day after Thanksgiving is not excepted from 
the calculation of federal tax deposit due dates. Focusing on Federal 
Insurance Contributions Act (FICA) deposit obligations, the Chief 
Counsel stated that while non-banking days are excepted from the 
due date calculation, banks are open on the day after Thanksgiving 
in California, so it could not be considered a non-banking day. In 
addition,	the	day	is	also	not	a	statewide	“legal	holiday”	in	California	
under the California Government Code. CCA Ltr. Rul. 200914­04­4­, 
March 9, 2009.
 FUEL CREDIT. The IRS has announced that the reference price 
that is to be used in determining the availability of the I.R.C. § 45K 
tax credit for the production of fuel from non-conventional sources, 
limited to coke and coke gas for 2008, for calendar year 2008 is 
$94.03. The non-conventional source fuel credit for 2008 is $3.36 
per	barrel-of-oil	equivalent	of	qualified	fuels.	Notice 2009-32, I.R.B. 
2009-17.
 GAMBLING LoSSES. The taxpayer owned and operated an 
accounting business and engaged in two other smaller businesses. 
The taxpayer spent about 65 days a year at slot machine gambling 
activities. The taxpayer reported the gambling winnings and losses 
on Schedule C, with the net income of zero in two tax years. The 
court held that the taxpayer’s gambling activity was not engaged 
with	 the	 intent	 to	make	a	profit	because	 (1)	 the	activity	was	not	
engaged in a business-like manner since the taxpayer did not keep 
sufficient	records	of	all	activities,	(2)	the	taxpayer	did	not	have	any	
particular gambling expertise, (3) the taxpayer spent much less time 
on the gambling than on other business activities, (4) the taxpayer 
had	no	 profit	 from	 the	 gambling,	 and	 (5)	 the	 taxpayer	 received	
personal entertainment and recreation from the activity.  Hastings 
v. Comm’r, T.C. Memo. 2009-69.
 INNoCENT SPoUSE.	The	taxpayer	filed	for	equitable	innocent	
spouse relief, under I.R.C. § 6015(f), from joint tax liabilities created 
by the taxpayer’s spouse’s criminal activity. The IRS denied relief 
under Treas. Reg. § 1.6015-5(b)(1) because the relief was requested 
more than two years after collection efforts had begun. Although 
I.R.C. § 6015(b) and (c) have a two-year limitation period, the court 
held that the absence of a two year limitation period in I.R.C. § 
6015(f) indicated Congress’ intent to allow equitable relief requests 
to be made for a longer, if not unlimited, period. Therefore, the 
court held that the two year period of limitations in Treas. Reg. § 
1.6015-5(b)(1) was invalid as to requests for equitable relief under 
I.R.C. § 6015(f). Lantz v. Comm’r, 132 T.C. No. 8 (2009).
 INSTALLMENT REPoRTING.  The taxpayer sold a property 
for cash and a promissory note but the tax return preparer failed to 
report the gain on the installment method and reported all the gain as 
taxable	income	in	the	first	year.	The	error	was	discovered	when	the	
next year’s tax return was being prepared and the taxpayer sought 
permission to revoke the election out of the installment method. 
The IRS ruled that the taxpayer could revoke the election within 
75 days after receiving the letter ruling.  Ltr. Rul. 200913006, Dec. 
17, 2008.
 The taxpayer was a limited liability company which sold all of 
its assets to an unrelated buyer for cash, assumption of liabilities 
and  four contingency payments which were based on the business 
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revenue from the assets over four years. The taxpayer argued that 
the normal basis recovery rules of Treas. Reg. § 15A.453-1(c)(2), 
(3) and (4) would substantially and inappropriately defer recovery 
of basis and would result in a substantial distortion of the taxpayer’s 
income because of increased competition and the decline of the 
economy. The taxpayer requested that it be permitted to use an 
alternative method of basis recovery, as provided under Treas. 
Reg. § 15A.453-1(c)(7)(ii), to allocate the same ratio of basis 
to each installment payment as that installment payment bears 
to the estimated amount of aggregate payments to be received 
by the taxpayer during the four-year term of the installment 
obligation. The IRS ruled that the taxpayer’s alternative method 
was reasonable and could be used instead of the normal basis 
recovery method. Ltr. Rul. 200913004­, Dec. 15, 2008.
 NEW VEHICLE DEDUCTIoN. The IRS has reminded 
taxpayers who buy a new passenger vehicle in 2009 that they 
may be entitled to deduct state and local sales and excise taxes 
paid on the purchase on their 2009 tax returns. The deduction is 
limited to the state and local sales and excise taxes paid on up to 
$49,500	of	the	purchase	price	of	a	qualified	new	car,	light	truck,	
motor home or motorcycle. The amount of the deduction is phased 
out	for	taxpayers	with	modified	adjusted	gross	income	between	
$125,000	and	$135,000	for	individual	filers	and	between	$250,000	
and	$260,000	for	joint	filers.	The	deduction	is	available	for	vehicles	
purchased after February 16, 2009, and before January 1, 2010, and 
may be claimed regardless of whether taxpayers itemize deductions 
on their returns. Taxpayers may not take this special deduction 
on	their	2008	tax	returns.See	Harl,	“The	American	Recovery	and	
Reinvestment Act of 2009,” 20 Agric. L. Dig. 25 (2009).  IR-2009-
30.
 PARTNERSHIPS
 ADMINISTRATIVE ADJUSTMENTS. In a Chief Counsel 
Advice letter, the IRS ruled that there is no difference between a 
TEFRA partnership and a non-TEFRA partnership for purposes 
of imposing the penalty, under I.R.C. § 6707, for failure to report 
reportable transaction information against the partnership as a state 
law entity. The IRS stated that the penalty should not be subject 
to the TEFRA procedures. CCA Ltr. Rul. 200913028, July 15, 
2008.
 In a Chief Counsel Advice letter, the IRS ruled that the failure 
of	a	notification	of	a	successor	tax	matters	partner	was	valid	where	
the notice failed to include the current address of the partnership 
but all other requirements of Treas. Reg. § 301.6231(a)(7)-1 were 
met.	The	IRS	ruled	that	the	notice	was	valid	under	the	“substantial	
compliance doctrine” and the holding of Chomp Associates v. 
Comm’r, 91 T.C. 1069 (1987) so long as the partnership actually 
intended to make the new designation. CCA Ltr. Rul. 200913024­, 
July 14­, 2008.
	 In	 a	Chief	Counsel	Advice	 letter,	 the	 IRS	 ruled	 that	 a	 final	
partnership administrative adjustment (FPAA) must be sent to all 
notice partners as well as the tax matters partner and must include 
a	sufficient	explanation	of	the	adjustment.	The	FPAA	sent	to	the	
notice partners must include the same explanation as the one 
sent to the tax matters partners and may not merely reference the 
explanation sent to the tax matters partners. The IRS stated that 
the explanation can be a summary of longer reports, providing the 
legal and factual basis of the change. CCA Ltr. Rul. 200913050, 
Dec. 19, 2008.
 CHECK-THE-BOX ELECTION. The taxpayer was the sole 
owner of a limited liability company and did not make the election 
to be taxed as a corporation. The business was assessed for federal 
employment taxes and the taxpayer was assessed personally for 
the taxes because the business was treated as sole proprietorship 
because of the disregarded entity rules. The taxpayer challenged 
the	 “check-the-box”	 election	 regulations	 as	 exceeding	 the	 IRS	
statutory authority and as violating the separate entity status of an 
LLC under state law. The court upheld the election regulations as 
a reasonable interpretation of the statute.  See Littriello v. United 
States, 2007-1 U.S. Tax Cas. (CCH) ¶ 50,426 (6th Cir. 2007). 
Medical Practice Solutions, LLC v. Comm’r, 132 T.C. No. 7 
(2009).
 PASSIVE ACTIVITY LoSSES. The U.S. Supreme Court 
has denied certiorari in the following case. The taxpayer had 
invested in a partnership which purchased and rented low income 
housing. Although the taxpayer began investing prior to enactment 
of the passive activity loss limitation rules, the taxpayer was 
denied deductions for passive activity losses for tax years after 
the enactment of the rules. The taxpayer argued that the rules 
were improperly retroactive in that they affected pre-enactment 
investment decisions. The court rejected this argument and upheld 
the limitation of the loss deductions applied for tax years after 1986. 
The	appellate	court	affirmed	in	an	opinion	designated	as	not	for	
publication.  Ziegler v. Comm’r, 2008-2 U.S. Tax Cas. (CCH) ¶ 
50,4­12 (2d Cir. 2008), aff’g, T.C. Memo. 2007-166.
 PENSIoN PLANS. Commerce Clearing House has reported that 
“The	IRS	announced	on	March	31	that	it	will	allow	pension	plans	
more	flexibility	to	determine	the	interest	rate	used	to	calculate	the	
plans’ 2009 funding liabilities. In the March 2009 special edition 
of the online newsletter Employee Plans News, the IRS EP unit 
indicated	it	would	not	challenge	plans	that	use	the	“spot	(interest)	
rate” for the month the plan values its liabilities or for any of the 
previous four months.” Brant Goldwyn, CCH News Staff
 RETURNS. The IRS has announced that convenience fees 
charged for paying federal individual income taxes electronically 
by credit or debit cards are deductible for some taxpayers who 
itemize. In order to deduct the convenience fees, taxpayers must be 
eligible	to	file	a	Form	1040	Schedule	A	to	itemize	their	deductions,	
and also have enough miscellaneous expenses to exceed 2 percent 
of the taxpayer’s adjusted gross income. Fees are deductible in 
the tax year they are paid. Details on claiming miscellaneous 
deductions	and	figuring	the	2	percent	limit	can	be	found	in	IRS	
Publication 529. Additionally, information on free payment 
options, including electronic withdrawals from bank accounts and 
the Electronic Federal Tax Payment System, can be found in the 
instructions for Form 1040 and on the IRS website, www.IRS.gov, 
under Electronic Payment Options for Individuals. IR-2009-37.
	 The	 IRS	 has	 published	 a	 notice	 reminding	 taxpayers	 to	 file	
their federal tax returns and pay any taxes owed by the April 
15	deadline.	Taxpayers	in	difficult	financial	situations	are	urged	
to	file	a	tax	return,	pay	what	they	can	and	work	with	the	IRS	to	
establish a payment plan that will keep them compliant. Taxpayers 
who	do	not	file	their	tax	returns	by	the	April	15	deadline	and	who	
owe	 taxes	 are	 subject	 to	 a	 failure-to-file	 penalty.	To	 avoid	 the	
penalty,	 taxpayers	should	file	by	 the	deadline	and	pay	as	much	
as they can, even if they are unable to pay the entire amount due. 
Taxpayers	can	request	an	extension	of	time	to	file,	but	that	is	not	
an extension of time to pay. Moreover, interest and failure-to-pay 
penalties are due on any unpaid balance and increase the amount 
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owed. Certain members of the military and other persons serving 
in	combat	zones,	or	in	support,	may	wait	until	after	April	15	to	file	
and pay. Taxpayers who cannot make a full payment by April 15 
may consider applying for an installment agreement by using the 
Online Payment Agreement link at www.irs.gov or by attaching 
Form 9465, Installment Agreement Request, to the front of their 
tax return. A user fee will apply for an installment agreement, and 
the amount of the fee is dependent on the method of payment. The 
IRS will automatically give taxpayers the low-income installment 
agreement if they qualify. IR-2009-39.
 S CoRPoRATIoNS
 ELECTION. The taxpayer created a corporation licensed in 
several	 states	 and	 obtained	 a	 federal	 employer	 identification	
number	for	the	corporation.	The	taxpayer	filed	two	annual	Form	
1120 tax returns for the corporation and claimed to have included 
in each return a statement that the Form 1120 was used because the 
taxpayer had not received approval for the S corporation election. 
However, the IRS had no record of receipt of a Form 2553 and the 
taxpayer	did	not	provide	any	evidence	of	a	filing	of	the	form	except	
for a copy. The court noted that the information on the taxpayer’s 
copy	indicated	that	the	earliest	the	form	was	filed	during	the	second	
tax year, making the election effective only for a later tax year. The 
court noted that the taxpayer’s corporation attorney had no record 
of	a	Form	2553	filing,	although	the	attorney	had	made	the	FEIN	
application	and	state	corporation	filings.	The	court	held	that	the	
Form	2553	was	not	filed	and	the	S	corporation	election	was	not	
made. Dansby v. Comm’r, T.C. Memo. 2009-70.
 SHAREHOLDER BASIS. The taxpayers were the owners of an 
S corporation and a partnership. The taxpayers obtained loans from 
the partnership and loaned the money to the S corporation which 
used the money to pay rent to the partnership. The court held that 
the taxpayers could not increase their basis in the S corporation 
stock because no economic outlay was made by the loans. Kerzner 
v. Comm’r, T.C. Memo. 2009-76.
 SoCIAL SECURITY TAXES. The taxpayer operated 
accredited medical residency programs in conjunction with a state 
university for new doctors who have completed their medical 
education.  The taxpayer withheld and paid FICA taxes on the 
amounts	paid	 to	 the	medical	residents	and	filed	for	a	refund	of	
those	payments,	arguing	that	the	medical	residents	qualified	for	
the student exception under I.R.C. § 3121(b)(10). The IRS sought 
a summary judgment based on the argument that medical residents 
did not qualify for the student exception. The trial court held that 
the medical residents were not students and granted the IRS motion 
for summary judgment. On appeal, the appellate court held that, 
as a matter of law, the hospital was not precluded from the student 
exception and substantial fact issues remained which prevented 
summary judgment.  United States v. Memorial Sloan-Kettering 
Cancer Center, 2009-1 U.S. Tax Cas. (CCH) 50,319 (2d Cir. 
2009), aff’g in part and rem’g in part, 2007-1 U.S. Tax. Cas. 
(CCH) ¶ 50,168 (N.D. N.Y. 2007).
 TRAVEL EXPENSES. The U.S. State Department has 
published the maximum rates of per diem allowances for travel in 
foreign areas. These rates are used for determining per diem rates 
that employers can use to reimburse employees for lodging, meals 
and incidental expenses incurred during business travel away from 
home with the need to produce receipts. See Rev. Proc. 2007-63, 
2007-2 C.B. 809. CCH MISC-DoC, 2009ARD 065-2, April 3, 
2009.
 TRUSTS. The trustees of a pre-September 25, 1985 irrevocable 
trust obtained a state court order dividing the trust into two trusts. 
The IRS ruled that the division did not subject the trust to GSTT 
because	the	division	of	 the	trust	did	not	(1)	shift	any	beneficial	
interest	in	the	trust	to	a	beneficiary	who	occupied	a	lower	generation	
than	 the	 persons	who	 held	 the	 beneficial	 interests	 prior	 to	 the	
division	or	(2)	extend	the	time	for	the	vesting	of	any	beneficial	
interest in the new trusts beyond the period provided for in the 
original trust. Ltr. Rul. 200913002, Nov. 24­, 2008.
 
IN THE NEWS
 FARM PRoGRAMS.  USDA will begin using a new system 
for determining non-recourse marketing assistance loan repayment 
rates and loan deficiency payment rates for wheat, feed grains, pulse 
crops, oilseeds, wool, mohair and honey.  The plan is designed to 
reduce the effect of market fluctuations on loan repayment rates. 
The 2008 Farm Bill gives the Secretary of Agriculture the authority 
to establish a loan repayment rate based on the average market price 
for the previous 30 days or an alternative method the Secretary 
may develop. Beginning April 15, 2009, for wheat, corn, grain 
sorghum, soybeans, barley, oats, canola, flaxseed and sunflower 
seed, Commodity Credit Corporation (CCC) will determine and 
publish daily loan repayment rates based on the average market 
prices during the preceding 30 days. At the same time, CCC will 
begin announcing each day a repayment rate based on the preceding 
five days. The new method will replace the current one, which is 
based on the previous day’s market rates. The effective alternative 
repayment rate will be the lower of either the 30-day average or the 
five-day average. The 30-day method will reflect a 30-day moving 
average of all terminal market prices for the crop, adjusted by the 
difference between the applicable national loan rate and the county 
loan rate. The five-day method will reflect a five-day moving 
average of applicable terminal market prices adjusted by applicable 
county differential and terminal adjustments.  Currently, the loan 
repayment rate for a county is based on the daily posted county 
price for the commodity, and this rate is adjusted by any premiums 
and discounts made to a non-recourse marketing assistance loan at 
the time the loan was made. Starting on or after April 15, for pulse 
crops (lentils, dry peas, small chickpeas --and starting with the 
2009-crop year, large chickpeas), crambe, mustard seed, rapeseed, 
safflower, sesame seed, wool, mohair and honey, CCC will 
determine and publish loan repayment rates once a week based on 
average market prices during the preceding 30 days. CCC will also 
announce an alternative repayment rate using current methodology 
each week. The effective repayment rate will be the lower of 
either the 30-day average or the alternative repayment rate. No 
alternative repayment rate will be available for honey. No changes 
are being made to the loan repayment system for cotton, peanuts 
and rice. Meyer, “New system for setting USDA loan repayment 
rates Friday,” Brownfield News, April 10, 2009 http://www.
brownfieldnetwork.com/gestalt/go.cfm?objectid=91CAAED5-
5056-B82A-D0A386D9184­3E8BB
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Special 20th Anniversary Sale
The Agricultural Law Press celebrates its 20 years of publishing in agricultural law with a series of special 
sales of its publications over the next few months.
During March & April 2009, purchase the Agricultural Law Manual for only $100 
postpaid (regularly $115) and receive your first update (July 2009) free.
AGRICULTURAL LAW MANUAL
by  Neil E. Harl
 The Agricultural Law Press presents a special sale on our  comprehensive looseleaf manual which is an ideal deskbook for attorneys, 
tax consultants and other professionals who advise agricultural clients and who need an economical and comprehensive resource for 
agricultural law issues.  Updates are published about every four months to keep the Manual current with the latest developments.  The 
book contains more than 900 pages plus an index. The Manual is also available on CD-ROM.
TABLE oF CoNTENTS
Chapter 1:  Farm and Ranch Liability Chapter 10:  Governmental Regulation of Crop
Chapter 2:  Environmental Law Relating to Farms and Ranches  Production, Shipment and Sale
Chapter 3:  Agricultural Labor Chapter 11:  Government Regulation of Agricultural
Chapter 4­:  Income Tax and Social Security  Inputs
Chapter 5:  Estate Planning: Death-Time Transfers Chapter 12:  Government Regulation of Foreign Trade
Chapter 6:  Gifts and Federal Gift Tax, Installment Sales  and Private Annuities
Chapter 7:  organizing the Farm or Ranch Business Chapter 13:  Commercial Law Applicable to Farms and 
Chapter 8:  Life Estates and Trusts   Ranches
Chapter 9: Governmental Regulation of Animal Chapter 14­:  Agricultural Cooperatives
 Production, Shipment and Sale
 The Agricultural Law Manual is especially strong in the areas of federal income, estate and gift taxation affecting farm and ranch 
businesses, and federal Chapter 12 farm bankruptcy law. The Manual contains discussions of all areas covered in Dr. Harl’s farm tax 
seminars and more.  Discussions are cross referenced to the 14 volume treatise, Agricultural Law by Dr. Neil E. Harl.  A comprehensive 
index facilitates research.
The Author:
 Neil E. Harl is one of the country’s foremost authorities on agricultural law. Dr. Harl is a member of the Iowa Bar, Charles F. Curtiss 
Distinguished Professor in Agriculture and Emeritus Professor of Economics at Iowa State University, and author of the 14 volume 
treatise, Agricultural Law, the one volume Agricultural Law Manual, the Farm Income Tax Manual, and numerous articles on agricultural 
law and economics.
Purchase offer
 To purchase your copy at this special price, send $100 by check to Agricultural Law Press, P.O. Box 835, Brownsville, OR 97327. 
The Manual may also be ordered online, www.agrilawpress.com, using your credit card through the PayPal secure online system. Be 
sure	to	use	the	“multiple	publication”	price	of	$100.	The	book	will	include	the	July	2009	update	free	of	charge.	Subsequent	semi-annual	
updates are available for $100 per year (three updates).
